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RECENT CASE NOTES 3°i 

beneficiary to recover on the certificate, until the full term of the member's 
expectancy in life had expired, and provided that up to such expiration premiums 
had been duly paid. The plaintiff, as beneficiary, after presenting proof of the 
insured's unexplained absence for over seven years, brought an action to recover 
on the certificate. Held, that the plaintiff should recover, as the defendant 
could not impair the essential obligations of its contract without the consent of 
the insured. Haines v. Modern Woodmen of America (1920, Iowa) 178 N. W. 
IOIO. 

The cases are in conflict as to how far mutual benefit societies can change the 
contracts of insurance with their members by subsequently enacted by-laws, 
even where the power to amend is expressly reserved. See Comments (1914) 
24 Yale Law Journal, 337. On the ground that the mutual interests of the 
members warranted their regulating their own affairs to the entire exclusion of 
the courts, such an amendment as that in the instant case has been held valid. 
McGovern v. Brotherhood of Locomotive Firemen & Engineers (1909) 31 Ohio 
C. C. 243, affirmed in (1911) 85 Ohio, 460, 98 N. E. 1128; Kelly v. Supreme 
Council (1899) 46 App. Div. 79, 61 N. Y. Supp. 394. By the weight of authority, 
however, such an amendment is not binding, because it is unreasonable. Hannon 
v. A. 0. U. W. (1917) 99 Kan. 734, 163 Pac. 169; see L. R. A. 1917 C, 1029, 
note; Samberg v. Knights of Maccabees (1909) 158 Mich. 568, 123 N. W. 25. 
In some states where the presumption of death from long absence unexplained 
has been made statutory, it has been held that the society could not lawfully 
make a by-law inconsistent with the specific statutory provision. Sovereign 
Camp v. Robinson (1916, Tex. Civ. App.) 187 S. W. 215; National Union v. 
Sawyer (1914) 42 App. D. C. 475. Even though the member has assented in 
advance to any subsequently enacted by-law, the power to amend is not unlimited. 
The society cannot materially alter or nullify the essential obligations of its 
contract. Parks v. Supreme Circle (1914) 83 N. J. Eq. 131, 89 Atl. 1042; Stirn 
v. Supreme Lodge (1912) 150 Wis. 13, 136 N. W. 164. A material element of 
the contract in the principal case was the right of the beneficiary to recover on 
proof of certain facts raising a presumption of death. The subsequent amend- 
ment would nullify the society's duty to pay under those circumstances, and 
would materially change the performance required of the members or his 
beneficiary, by adding a burdensome condition. In this connection, it is inter- 
esting to note the tendency of the courts to extend the power to amend the 
by-laws to include a change in the rates to be paid. Supreme Lodge v. Mims 
(1916) 241 U. S. 574, 36 Sup. Ct. 702; Supreme Lodge v. Smyth (1918) 245 
U. S. 594, 38 Sup. Ct. 210. These decisions may be justified on the ground that 
without such a change insolvency of the society might destroy the insured's 
investment, whereas with the change, that investment is preserved as far as 
possible, in accordance with the original intention of the parties. See Comments 
(1914) 24 Yale Law Journal, 337. It is submitted that the instant case is 
sound, and represents the weight of authority. 

Insurance— Statute of Frauds — Parol Waiver of Conditions in a Guar- 
anty Bond of a Surety Company.— A building contractor took a surety company 
bond from a subcontractor. The bond provided for notice of any default on 
the part of the subcontractor, and gave the surety company the privilege of 
proceeding with the performance of the contract. The subcontractor abandoned 
the work and the agent of the surety company, with authority, verbally waived 
the written notice and his principal's privilege to proceed with the work ; he then 
directed the plaintiff to proceed with the work and render an account of the 
expenditures to him. The plaintiff sued on the bond to recover damages 
for the default. The defense was the failure of written notice, a condition 
precedent in the bond, and the statute of frauds, the promise being to answer 
for the default of another. Held, that this was a contract of guaranty insurance, 
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and not a contract of suretyship within the statute of frauds, and that therefore 
a parol waiver of any of its conditions was valid. Everly v. Equitable Surety 
Co. (1920, Ind.) 127 N. E. 616. 

It is generally conceded that a contract of fidelity guaranty, where the guaran- 
tor is a corporate surety, will be construed by the courts according to rules of 
construction of insurance contracts, because of the similarity in the nature of 
both kinds of business. American Bonding Co. v. Morrow (1906) 80 Ark. 49, 
96 S. W. 613; Hunter v. United States Fidelity & Guaranty Co. (1914) 129 
Tenn. 572, 167 S. W. 692; see also Stearns, Suretyship (2d ed. 1915) sec. 238. 
In the application of the insurance rules to such contracts, the courts have been 
called on to decide, not the rights of the parties under the contracts, but the 
effect of the contract after it has once been performed. Mendow, Oral Contracts 
of Fidelity Guaranty (1917) 24 Case and Comment 42, 44. On the other 
hand, the rights of the parties, as well as the validity of the contract, are governed 
by the law of suretyship and not of insurance, even where the guarantor is a 
surety corporation in the business. Stearns, op. cit., sec. 233. It follows, 
therefore, that since the validity of a guaranty contract of a compensated surety 
corporation is governed by the law of suretyship, it will not be binding unless in 
writing, as it is within the statute of frauds, and the payment of a consideration 
cannot supply the place of a writing signed by the person to be charged, or 
have the effect of taking out of the statute an agreement that would otherwise 
be void. Commonwealth v. Hinson (1911) 143 Ky. 428, 136 S. W. 912; Wain- 
wright Trust Co. v. United States Fidelity & Guaranty Co. (1916) 63 Ind. App. 
309, 114 N. E. 470; contra, Qumn-Shepherdson Co. v. United States Fidelity 
& Guaranty Co. (1919) 142 Minn. 428, 172 N. W. 693; see also Frost, The Law 
of Guaranty Insurance (2d ed. 1909) sec. 6. It seems, however, that the conclu- 
sion reached by the court in the principal case is correct and may be justified on 
other grounds. As a general rule, a parol waiver by the surety of conditions 
in a guaranty bond will not be binding, since the bond itself is required by the 
statute of frauds to be in writing. Wainwright Trust Co. v. United States 
Fidelity & Guaranty Co. supra. But if one party makes it known that he does 
not seek strict performance and thereby causes the other party to fail to perform 
a condition, he would be estopped from setting up the other's failure to perform, 
as one who has caused a certain situation cannot rely upon it as an excuse for a 
failure to perform his own obligations. Hellman v. City Trust, Safe Deposit & 
Surety Co. (1906) in App. Div. 879, 98 N. Y. Supp. 51; Browne, Statute of 
Frauds (5th ed. 1895) sec. 423 ff.; 1 Williston, Contracts (1920) sec. 595. The 
courts, in their efforts to protect a premium-paying public, will probably follow 
the principal case in holding that guaranty contracts of corporate surety com- 
panies need not be in writing, though such contracts seem to be within the 
statute of frauds. 

Municipal Corporations — Garnishment — City Treasurer not Liable to 
Garnishment of Money Ordered Paid to Contractor. — The city council had 
ordered the treasurer of the city to pay the defendant for fire engines. In an 
action for damages caused by the negligence of the defendant, the plaintiff 
tried to garnish the sum due in the hands of the city treasurer. Held, that the 
garnishment process should be quashed, as a city official is not subject to such 
process for reasons of policy. Leiter v. American-La France Fire Engine Co. 
(1920, W. Va.) 104 S. E. 56. 

The rule generally stated is that a municipal corporation is not subject to 
garnishment. Haddock v. McDonald (1916) 98 Kan. 628, 159 Pac. 402; Tribune 
Reporter Printing Co. v. Homer (1917) 51 Utah, 153, 169 Pac. 170. It follows 
that a city official is also exempt. Triebcl v. Colburn (1872) 64 I1L 376. The 
garnishment statutes are so construed that "person," though including corpora- 
tions, does not include municipal corporations. Welch Lumber Co. v. Carter 



